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Attn: David P. llonson
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5
/P Kane Wilson

Puils is in reply to your reguest for tax litigyation advice
Gzted July 11, 1951.

IS58LS.

1. Whether the Internal Revenue Service can issue a
statutory notice of deficiency for the tax vear for the
adcitional income that received
from
partnership, in lignt of the fact
return has been filed by

a TEFRA
that no individual income tax
for

2. Whether an assessment made on bzsed on
Eiling of MM ¢ "amended" income tax return for tax year

constitutes a valid and timely assessment of the TEFRA flow
tarcugh adjustments made to I s partnership return.l/

1/ Although your request for tax litigation advice states
that the assessment was made on* the transcript
of account ifor the tax year indicates that the assessment
was made on En assessment made on

, would have violated the automatic stay applicable to the

bankruptcy proceeding because was nhot discharged from

these proceedings until | (scc discussion in FaCTs
09474




COUCLUSIGCS

1. Given your unicue facts and circumstances, and
specificelly the fact that no individual inccocme tax return has
been filed by for M :the Service can properly issue a
statutory notice of deficiency to HEEMc: éthat WOulia

include zdjustwments relating not only to thie additional income
that ireceived from h but all of the items of taxable

incoi.¢, deductions, credits, etc., relating to as well as
iy ocher adjustment that would impact on s federal incomne
tas liabill

2. Ve agree with your conclusion that on_
T Service was able to properly assess ahv income liability for

at a result of i's filing an amended return for that
year.2z/ Eowever, we believe that the procedure followed by the
Odgeu Gervice Center in making the assessuent was improper. ASs &
rezuic, the Ogoen Service Center &ssessed nore tax than was
lewzily permissible. Therefore, a partial abatewment of the
g3sezsment made on should be made, reducing the
assessment to the amount of aumitted tax liability shown on thae
amenGa2G return, i.e., S

FACTS

n investor in _c}uring the years -and
a Hotice of Beginning of
Aduinistrative Procedure ("UbAP") was mailed to
respect to for . on a LBLP was
nailed to with respect to On
filed a petition in bankruptcy court pursuant to

Clicoter 7 of the Bankruptcy Code. He received a discharce on
I o Notices of Final Partnership
Wniinistrative Adjustment ("FPAAs") were mailed to for the

and o petition for readjustment was filed, and

with

2/ an assessuent made on || G ov1d not

conflict with the automatic stay. Our analysis will reflect an
assessment date of— as that is the date on the
permanent records of the Service.




the texes for the vyears -and -calculated on the bases of
the TEFLA adjustments were assessed against on
B -rouch cosputational adjustment. Of course, because
hed filel for b anlkruptecy prior to the expiration of time for
filing & petition on the FPAX, his ipum_neksmp itews for
-and had converted to noupartnership items and he was no
longer & pariy to the TEFRA proceedings., ILR.C. § 6226 and Teung.
TrZiC. Reg. £ 301.6231(c)-1T{(a). Conseguently, the

a3s5esswent was improper.

;70 _feGeral income tax return has been filed by for
filed an "amendei" income tax return for on

Tiicre is ny gecord that ever fiied an
orieinal income tax return for On the amended inceme
tan recucn, inciuded S of additional income that
re;ulted fron the M cx2nination., This income represented
's distributive share of the profltg of the partnership.
rione claimzd on the anended income taw return were
i by the Ogden Service Center, the tax was recomputed,
in INConme ftax was &Ssessed on Oonly
income tax liability was repor;ea by on his

amendesd income tax return. The improper assesshent based on
the computational adjustment made on _for -in
the zamount of § relates to the same amount of income tha
wasz reported h on his amended income tax return
filed on
Izzus 1

The partnersinip audit and litigation provisions of I.R.C.
£C 6221-6233 (TEFRA) gengrally apply to partnership taxable
years beginning after September 3, 1982, Pub, L. Ho. 97-242,
5 4&27(a){1}), 98 E£tet. 324, 670.

Prior to the enactment of TLCFRA, the period of limitations
for azzsessment of partnership items waés the same as for
nonpartnership items. Section 6501 (a) provides:

General Rule.-Eicept as otherwise provided in this
section, the amount of any tax imposed by this title
shall be assessed within three vears after the return
waz filed {(whether or not the return was filed on or
after the date prescriped) . . . and no proceeding in
court without assessment for the collection of such tax
shall be begun after the expiration of such period.
(emphasis supplied)
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Section 6225(a) provides:

General Rule.-Zxcept a3 otherwise provided in this
secticn, the period for assessing any tax imposed by
subtitle A with respect to any person which is
attributable to any partnership item (or affected item)
for a partnerchip taxable year shall not expire before
tie date wihich is 3 vears after the later of-

{1) Tne dete on whichh the partnership
return for such taxable year was filed, or

2 e

(2) the lzct day for filing such return for
such year (determined without regard to
extensions}., (emphasis supplied)

I.x.C, § G226(f) provides:

Items Becoming Nonpartnership Items.-If, before the
euniration of the period otherwise provided in this
cection for assessing any tax imposed by subtitle A
with respect to the partnership items of & partner for
thie partnership taxable year, such iltens become
nonpartnership iteme by reason of 1 or more of the
events described in subsection (b) of section 6231, the
pericd for assessing any tax imposed by subtitle 2
which is attributable to such items (or any item
gffected by such itens) ghall not expire before the
Gate which is 1 vear after the date on which the items
pecome nonpartnersnip itens. The period cescribed in
the preceding sentence (including any extension period
under this sentence) may be extended with respect to
any partner by agreement entered into by the Secretary
zna such partner. {emphasis supgrlied)

There are two interpretations of the generszl rules found at
section 622%9. One is that section 6229 merely extends the periocd
of limitations for all items, including partnership items, set
out by section 65C1(a) (the "statute extension interpretation").
The other position is that section 6220 sets out a separcte
period of limitations for partnership items, and section G501
refers only to nonpartnership items (the "separate period
interpretetion”).

The uncertainty on this issue stems, in part, from
differences in the language of the two "general rules"
found at sections 6€5Cl{a) and 6222. Section 6501 (a) states that
any tax "shall be assessed" within three years of the filing of
an individual return. Sections 6229(a) and (b), on the other
hand, state that the period of limitations "shell not euxpire

before ...".
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The primary arcument for a separate statute approach is that
section 8229 (o) (2) implies theat section 622% is separate from
section 6501 rether than a mere extension of section 65C1l.
Section 622%(b) (2) ctetec:

Coordination with section 6501(c) (4).-Any
agresnent under section 6501 (c) (4) shall
apply with respect to the period described in
subsection (a) only if the agreement

xpressly provides that such agreement
appiies to tax ettributable to partnership
itens.

I7 section 6229 merely extended secticn 6501, an extension
of veccion 6501 would automatically extend the perlou of
limicaivions four partnership items, and & specific reference to
rertnershipy items would not be necessary. Thus, the fact that
5ECivn GZZU{LI{Z2) reguires an express reference {0 partnershiip
cews for an extension under section 6501 (c) {4) to apply to
Ferinership items may indicate that sections 6229 and 6501

rov

ioe separate per;oda of limitetions.

Ancther argument in favor of the separate period
interypretation 1t that it discourages different periods of
limitations for partners within the same partnership. The basic
premise of the TEFRA audit procedures is to provide a unified
proceeding for all partners and & single period of limitations

advances that goal. O©On the cother hand, Ccngress specifically
allOJeG for dififering periods of limitations in allowing
individual partners to extend the section 6229 period{s) with
respect to themselves. 8Sz2 I.R.C. § 6229(b)(1l){A); see also
I.R.C. £ 6222(f) (last sentence) and I.R.C. 5 G226(c) ana
{S) (1) (3) (poriner ceases to be a party to TEFRA proceeding after
period for assessing his partnership items expires).

Still encther argument in support of the separate statute
interpretation is found in section 6503(a), which provides for
suspension of the period of limitations wien a statutory
notice of deficiency is mailed. Section 6503(a) makes specific
reference to the "period of limitations provided in section ...
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622%..."., 3/ liere agzin, the reference to § 6229 serves no
virpose 1f section €229 merely extends section €501, Section
65C3 (2} sucpends the period under cection 6229(a) for assessing -
tax attributable to affected itewms fol lonlng a partnershnip
Fircceeuing., It also operutea to suopeno the period under section
6225 (f) for partnership and affected items which have converted
to nOWPDItnerohlg items when a notice of deficiency under
sections 62330(a)(2)(A) and 6212(a) is sent with respect to such
tL2as.  If section 6222 merely operates to extend scction 6501,
then an aifected item notice of deficiency would extend section
5531, and this anendument would not have been necessary.

B. Statute ExXtension Approach

Tha statute extension approach relies on the "shall not:
expsire before” language of ILR.C. £% 6229(a) and (f) to conclude
that section 6225 merely extends the otherwise controlling period |
of limitations under section 6501.

pporting this apprOach is tn

5U had C s
8 to cupplant ce n 6501 en 1
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v
age that paraileleo section 650
ed within 3 years [or 1 year] after th°
return was filed . . .", Instead, Congress provided that the

pericd of limitations "shall not expire before . . ."™. This

3/ Section €503(z) provides:
(a} 1Issuance of Statutory Notice of Deficiency.-

{1) General Rule.-The running of the period of
limitations provided in section 6501 or 6502 (or
section 6229, but only with respect to & deficiency
ugscriped in zection 6230(a)(2)(A)) on the naking of
Zzsegsments or the collection by levy or a proceeding
in court, in respect of any deficiency as defined in
section 6211 (relating to incowme, estate, gift and
certain excise taxes), shall (after the mailing of a
notice under section 6212(a)) be suspended . . . for
the period during which the Secretary is prohibited
frem making the assesswent or froam coliecting by levy
or a proceeding in court {(and in any event, if a
proceeding in respect cf the deficiency is placed on

the cocket of tne Tax Couri, until the decision of the
Tax Court becomes final), and for 60 days thereafter.
(emphasis supplied)
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impilies that section 6229 wa: merely intended to keegp
d ¢f limitations under sectioin 6501 open when it would
expire earlier. Tais interpretation is supported by
tc identical "shall not expire before" language
in I.R.C. & 6501 (c)(7), wiicn provides for a 60-day
¢i the othervise applicable pericd of limitations when
unenued return 1o filed just prior to the expiration of such
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in discussions with congressional steff members on tine
virious Lai-writing committees, most recently in connection with
“no recently introduced tecnnical corrections to the TEFRA
previsions, we were informed by tne staff menbers that there is
no oouection in thelr wmind tunat the statute extension approach was
LDodidew, and that they beiieve that the plain language ¢i the
I.0,C. 5§ $6225 ace quatelj Supports this approacn. Conseguently,

7
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Loy -efineC recomnmenced language to clarify the statute.

arcuzbly, Congress anticipated a normal three year periou
for TEFRA And non-TEFRA cases (I.R.C, §§ 6228(a) and 6501(a)) and
wrovided tnét auditional one year period of section 62285(f) to
¢’ e the Service zt least one additional year to assess after
conversiun Of 1tems from partnercship to nonpartnership status.
LVENTLS may occur whkiich will operate to convert partnership items
wald: Defeorg the zection €5C1 period woula expire. A separate
statute interpretation wouid, 1n many cases, make it alnost
impossible to assess converted items within the brief period
rrovicded under section 622%(f).

For instance, a bankruptcy filing may significantly sheorten
the time within which to assess tax attributable to partnership
itens. A bankrupgtcy filing by a pariner converts the partner's
partnersiily items to non“‘rtner5ulg items anc triggers the one
year period for ascessment under section 6223(f)., Tenp. Treas.
Reg. § 301.6231(c)-7T(a). If a partner filed for bankruptcy on
January 2, 1990, and filed his 1989 individual return under a
sixta month extention on October 15, 1890, the Service would have
cnly two anc one-pnalf months to assess the tax attributable to
the converted items. Thus, cases involving bankruptcy,
nonfilersend criminal cases, where the period of limitations
would be open under section 6501(c) (1) (pertaining to false and
fraudulent returns), present facts which we believe are favcrable
for making a statute extension argument.

After discussing this issue with the Chief Counsel and
Deputy Cnief Counsel, we feel that it is aygroprlgte to authoricze
Lot icouence of a statutory notice of Gerficiency under the
statute extension approach in select test cases that meet certain

criteria. Thoze criteria are:

(1) Potential test casez that .are still subject
to the jurisdiction of a bankruptcy court,

»
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i.¢., there has been no discharge, will not
be seiected a5 test cases.

(¢, The proposed deficiency (or deficiencies)
exceea $10,000 for each year in issue. This
will prevent tae test case from being
cocicted as an “"S" case and, in addition,
Frovides enough potential dollar impact to
ect as a clear incentive to file a petition
in the Tax Court.

{3) In cases that have been through bankruptcy
proceeuings and have been discharged froi
those procecdings, the bankruptcy proceedings
anc the stetus of the federal taxes in tnose
proceedings must be reviewed in orcer to
iscertain whether any edverse conseguences
could be expected as a result of the
bankruptcy. As an example, in a "no asset"
czce that is brought to the attention of the
Service, the fact that a taxpayer 1is
destitute with little hope of financial
recovery in the forseeable future aiminishes
thie possibility that the taxpayer woulad
challengs @ subsequently issued statutory
notice of deficiency by filing a petition in
the Tax Court.

(4} Eouv tie othier partners in the aifected
partnership(s) have been or are expected to
Le treated must be explored in order to
ensure that a2 taxpayer cannot raise an iscue
concerning disparate treatment.

e
o
=

{5) Any case selected as a test case must not be
inbued with facts that could provide the Tax
Court with an opportunity to despense
"eguitaole justice" in favor of the taxpayer,
e.d., a "widows and orphans" or "mope"
defense.

After reviewing the facts of your case set forth in your
reguect for tax litigation acdvice, as supplemented by your
telephone conversations with Tom Kane of this office, we believe

z 1 of our criterie for tezt case selection with respect to
Ms -tax year heve been met., Ve therefore authorize the
issuwance of a statutory notice of deficiency for [JJJlunder tne
ttztute extension apprcach. Please Keep us advised as to any and
all developmentz that take place subseguent to the issuance of
tiie statutory notice of cdeficiency.
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In 1*1u_ly we note that we agree with your conclusion that
the amended income tax return rorg-should be treated as an i
original income tax return for such year. Because the assessment
made with respect to that return wes made after [l vas

from the bankruptcy proceedings, the assessment was

e, liowever, we disagree witn the amount of tax that

7, i.e., _ and recownend that the assessment be
ted to reflect only the tez liability that was

S refiecheu on his amended imcome tax

o1

;Ce235ing _"- amended income taz return for -
:L»ice Center accepLec tne total incomé he reported,
wed all deductions and credits that he claimed on the
Tnus, the amount of tax actually assessed was well in
the amount of tax liability that admittedly exnisted.
o see any basis for the Ogden Service Center's
.5/ As a general matter, absent an admitted tax
on an acceptable federal income tax return, the
s ability to assess an income tax without having to go
tnhe Geficiency procedures is limited to assessments
out of mathematical or clerical errors. I.R.C.
b)(l). Tue adefinition of a2 mathematicel or clerical error
et I.R.C. § 6213(y), and typically encoumpasses items
true math errors appearing on the face of the return,
2 =5, gee, £.9., ACler v, Commissioner, 85 T.C. 535,
Blanletly disregarding the deductions and credits
claimed on the face of the return constitutes substantive
adjustments to the return that would result in a deficiency in
incowe tax, and not mathematical or clerical errors, such that no
assessiient can be made with respect to any additional tax that
would result from the adjustments without resort to the
dgeficiency procedures.
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Tihie excessive iortion of the N 2SSessment, in

tne amount 0L § should be abated pursuant to the
provisions of I.R.C. § 6401(a). 1In accord with our analysis and
conclusion as to Issue 1, above, although the normal period of
limitations under I.R.C. § 6501 with respect to M is stil)

4/ A sinilar procedure was followed with respect to his -
tax return, whicn g t at issue here, but which was filed at
the same Ltine tne tan return was filed,

5/ There is a difference of S-on the transcripts
petween tre zojusted gross income and the taxable income for both
ana Although this number could reiresent the

exemption amount, the exempgtion amounts for and [l vc:e
Sﬁand S respectively.




open, it
met yith
isz3ue a s

1C

apwear tnat our criteria for test cases can be
tol Therefore, you are not authorized to
notice of deficiency with respect to that year.

MARLE:IS GROS3

CURTIS G. WILSSH

Chief,

Tax Shelter/Partnerships Branch
(Tax Litigation Division)



